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IN THE 


United States Court of Appeals 

Fob the District of Columbia. 


No. 9386. 


In Re: CARLTON L. RICE, Appellant. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from final orders of the District Court 
of the United States for the District of Columbia. Jurisdic¬ 
tion of this Court is invoked under Title 17, Section 101 
of the District of Columbia Code, 1940 Edition. 

STATEMENT OF CASE. 

On August 20, 1946 the Appellee, Paul A. Porter, Ad¬ 
ministrator, Office of Price Administration, filed, in 
the District Court, an application for an order to com- 
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pel the Appellant to produce records in compliance 
with a subpoena issued by the Office of Price Ad¬ 
ministration (J. App. 5). The Subpoena Duces Tecum, 
sought to be enforced, was served on the appellant by an 
investigator of the District of Columbia office of the Office 
if Price Administration on March 25, 1946, a copy of the 
Subpoena being attached to the said application filed in the 
District Court, as Exhibit A. The Subpoena Duces Tecum 
required this appellant to appear before the District En¬ 
forcement Attorney, Office of Price Administration, on 
March 28, 1946 to testify concerning rentals of taxicabs 
from February 3, 1945 to the date of the service of the 
Subpoena, and further required him to produce the follow¬ 
ing documents: 

1. Any and all records of all rentals or leases sub¬ 
ject to Maximum Price Regulation 571, made or entered 
into by you since February 3,1945, including as to each 
contract the names and addresses of lessees, description 
of commercial motor vehicle, rental charges, revenues 
actually received and, where applicable, mileage in¬ 
volved, as required to be preserved by the provisions of 
Section 15(a) of Maximum Price Regulation 571. 

2. Any and all copies of reports filed with or made to 
the Transportation or Public Utilities Division of the 
Office of Price Administration in accordance with the 
requirement of Section 5 or of Section 15(b) of Maxi¬ 
mum Price Regulation 571. 

By agreement of the parties the date of the appearance 
before the Office of Price Administration was continued to 
April 5,1945 on which date the appellant appeared with his 
attorneys and refused to testify or to produce the docu¬ 
ments, records, etc., mentioned in the subpoena and ex¬ 
pressly claimed his constitutional and statutory privilege 
and immunity from being compelled to testify or to produce 
the documents, records and reports called for in the Sub¬ 
poena (Exhibit B attached to the application, J. App. 6). 
Thereupon the Enforcement Attorney brought the proceed- 
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ings to an end, and, as heretofore stated, an application to 
procure an order from the District Court enforcing com¬ 
pliance with the Subpoena was filed on August 20, 1946. 

On August 26,1946 the appellant filed a motion to dismiss 
the application for an order to compel him to produce 
records in compliance with the subpoena (J. App. 8). In 
that motion appellant sets forth the reasons upon which he 
relied in support of his motion to dismiss. 

After argument by counsel, the Court below on August 28, 
1946 filed an informal Memorandum Opinion (J. App. 10), 
and, on August 29, 1946, entered two orders from which 
this appeal is taken. One of the orders denied the motion 
of the appellant to dismiss the application for the order to. 
produce the records, and the other order directed the ap¬ 
pellant to appear before the District Enforcement Attor¬ 
ney, Office of Price Administration, on September 12, 1946 
and produce for inspection by the District Enforcement 
Attorney, Office of Price Administration, any and all 
records and documents mentioned in the said Subpoena. (J. 
App. 11 and 12). From those orders an appeal was per¬ 
fected to this Court, and on application of the appellant this 
Court on September 10, 1946 stayed further proceedings 
in the Court below pending disposition of this appeal. 

STATUTES AND REGULATIONS. 

The pertinent portions of the statutes and regulations in¬ 
volved are set forth at the end of this brief. 

STATEMENT OF POINTS. 

1. The Emergency Price Control Act of 1942, as amended, 
does not confer jurisdiction of the appellant’s business in 
the Office of Price Administration. Hence the acts of the 
appellee, complained of by the appellant, are void and of 
no effect. 

2. The Subpoena complained of was issued by the ap¬ 
pellee in an effort to procure testimony and evidence in sup- 
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port of an action for treble damages which action was pend¬ 
ing in the District Court at the time of the issuance of the 
Subpoena. Under the circumstances of this case the Dis¬ 
trict Court had no jurisdiction to enforce the Subpoena. 

3. The appellant duly, and properly claimed his Constitu¬ 
tional and Statutory privilege and immunity, and may not 
be compelled to comply with the subpoena without being 
granted immunity. 

4. The Emergency Price Control Act of 1942, as amended, 
gives no right to the appellee to delegate the power of sign¬ 
ing and issuing a subpoena to his agents or employees. 

SUMMARY OF ARGUMENT. 

1. During August and September, 1944, the Administra¬ 
tor, Office of Price Administration, filed an action for treble 
damages against this appellant, and approximately 150 
other persons who were engaged in the taxicab business in 
this District. We have contended from the beginning that 
the appellant is engaged in the business of a common car¬ 
rier and public utility and is, by the express provisions of 
the Emergency Price Control Act itself, exempt from the 
jurisdiction of and control by the appellee. We continue 
to urge that proposition. 

In addition the Emergency Price Control Act of 1942, as 
amended, empowers the Administrator to do two things, 
i.e., (a) To establish maximum prices for the sale of com¬ 
modities and, (b) to establish maximum rental of housing 
accommodations in defense-housing areas. Any attempt by 
the Administrator to invoke additional power is without 
statutory authority. 

It is obvious that the Administrator issued this 
administrative subpoena in the hope of procuring from 
the appellant testimony and facts to support the ac¬ 
tion which he had filed for treble damages—a highly penal 
action. The appellant appeared in response to the 
subpoena and expressly claimed his Constitutional and 
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Statutory privilege and immunity. Some months there¬ 
after the appellee applied to the Court below for an order 
to enforce compliance with the Subpoena. It is from the 
orders of the District Court directing compliance with the 
Subpoena that this appeal was taken. The Court will find 
it necessary to be advised of the history of this litigation in 
order to correctly determine the issues here presented. That 
history will be set forth as succinctly as possible under the 
heading ‘ ‘ Argument. ’ ’ ’ 


ARGUMENT. 

1 . 

The Emergency Price Control Act of 1942 as Amended 
Does Not Give the Office of Price Administration Juris¬ 
diction Over Appellant’s Business. 

This is a companion case to Reeves et al v. Bowles, 151 
Fed. 2d 16, decided by this Court July 9, 1945. There we 
contended, among other things, that persons engaged in the 
taxicab business in the District of Columbia were expressly 
defined by statute to be common carriers and public utilities 
and that, as such, were under the exclusive jurisdiction of 
the Public Utilities Commission of the District of Columbia. 
We do not believe that the Court actually passed upon that 
question. The decision seems to have been based upon the 
proposition that we were attacking the validity of the regu¬ 
lation of the Office of Price Administration [M.P.R. 165] 
and that it was solely within the province of the Emergency 
Court of Appeals to pass upon that question. However, 
we again reiterate that we were not there attacking the va¬ 
lidity of the regulation upon which the Administrator was 
proceeding but, on the contrary, were taking the position 
that the regulation did not cover the business of that appel¬ 
lant, whose business was in all respects similar to that of 
this appellant. 

Considering the case as it now comes to the Court it seems 
to us to be necessary for the Court to determine whether 



6 


the appellee has jurisdiction, by statute, over the appel¬ 
lant’s business, before the Court can enforce compliance 
with the administrative subpoena duces tecum. We shall 
therefore proceed to show why, in our opinion, the subpoena 
issued by the appellee is of no force and effect. 

Analysis of the Emergency Price Control Act shows that 
it gives the Administrator power to do two things, i.e., (a) 
To establish maximum prices for the sale of commodities 
and, (b) To establish rent for any defense-area housing ac¬ 
commodations. For the convenience of the Court the sec¬ 
tions of the Act which clearly delineate these two powers 
in the Administrator are set forth in the Appendix to this 
brief. We shall here only refer to the sections in developing 
our argument in support of this point. 

The purposes of the act are set forth in Section 1(a). 
There it is stated that the purposes of the Act are “To 
stabilize prices and to prevent speculative, unwarranted and 
abnormal increases in prices cmd rents, etc.” 

Section 2(a) provides that whenever in the judgment of 
the Administrator the price or prices of a commodity or 
commodities has risen or threaten to rise to an extent or in 
a manner inconsistent with the purposes of the Act he may 
by regulation or order establish such maximum price or 
maximum prices as in his judgment will be generally fair 
and equitable and will effectuate the purposes of the Act. 
Section 2(b) of the Act provides that whenever in the judg¬ 
ment of the Administrator it is necessary or proper in order 
to effectuate the purposes of the Act, he shall issue a declar¬ 
ation setting forth the necessity for, and recommendations 
'with reference to, the stabilization or reduction of rents for 
amy defense housing accommodations within a particular de¬ 
fense-rental area. 

Thus these two sub-divisions of Section 2 of the Act 
clearly establish the jurisdiction of the Price Administrator 
to be (a) to fix maximum prices for the sale of commodities 
and, (b) to establish maximum rents for defense-area hous¬ 
ing accommodations in defense-rental areas. There is no 
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language in these two sub-divisions of Section 2 of the Act 
which empowers the Administrator to acquire jurisdiction 
over the rental of taxicabs, as his jurisdiction is expressly 
limited by the Statute to the rental of housing accommoda¬ 
tions in defense-housing areas. This Court, in construing 
the statute, cannot write language into the statute in order 
to give to the Administrator power or jurisdiction which 
the Congress has not given to him by statute. 

We find the same purpose of the Congress contained in 
Section 2(d) of the Act 'which relates to the regulation of 
or prohibiting speculative or manipulative practices. There 
the statute again distinguishes between commodities and 
rentals. 

Again in Section 4(a), relating to prohibitions the statute 
makes it unlawful for any person to sell or deliver any com¬ 
modity, or in the course of trade or business to buy or re¬ 
ceive any commodity, or to demand or receive any rent for 
any defense-area housing accommodations, etc. 

Under Section 202(b) the Administrator is given author¬ 
ity to require any person who is engaged in the business 
of dealing with any commodity, or who rents or offers to 
rent any housing accommodations, to furnish him with such 
information as he calls for, and also to force such persons 
to make and keep records and other documents as he may 
require. Again a distinction is drawn between the words 
“commodity” and “rent” insofar as jurisdiction conferred 
on the Administrator by the statute is concerned. 

Section 205 is the enforcement section of the Act. Sub¬ 
section E of Section 205, among other things, gives to the 
Administrator the right to bring an action for treble dam¬ 
ages against any person selling a commodity in violation of 
a regulation, order or price schedule prescribing a maximum 
price or maximum prices. Here we note this significant 
sentence contained in that paragraph: 

“For the purposes of this section the payment or re¬ 
ceipt of rent for defense-area housing accommodations 
shall be deemed the buying or selling of a commodity, 
as the case may be. 99 
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This is the only provision in the Act which describes “rent” 
as a commodity and the word “rent” is there expressly con¬ 
fined, and applies only to defense-area housing accommoda¬ 
tions. 

Section 302 of the Act contains the definitions. There the 
term “commodity” is defined to mean “commodities, 
articles, products and materials and also includes services 
rendered otherwise than as an employee or in connection 
with the processing, distribution, installation, repair and 
negotiation of purchases or sales of a commodity, or in con¬ 
nection with the operation of any service established for the 
servicing of a commodity.” The term “price” is defined to 
mean the consideration demanded or received in connection 
with the sale of a commodity. Clearly the rental by this 
appellant of taxicabs cannot be considered as the sale of a 
commodity nor is the “price” received for the rental of 
his taxicabs a “consideration demanded or received in con¬ 
nection with the sale of a commodity.” 

The term “rent” is defined to mean: 

“The consideration demanded or received in connec¬ 
tion w’ith the use or occupancy or the transfer of a lease 
. of any housing accommodations.” 

The term “maximum price” as applied to prices of com¬ 
modities means the maximum lawful price for such com¬ 
modities, and the term “maximum rent” means the maxi¬ 
mum lawful rent for the use of defense-area housing ac¬ 
commodations. 

We submit that the Emergency Price Control Act does not 
confer jurisdiction in the Administrator of the Office of 
Price Administration to fix the rental charges made by ap¬ 
pellant to the drivers of his taxicabs. In order for the Court 
to rule otherwise than here contended it would be necessary 
to import language into the statute which is not there. 
Should Congress have intended to establish rental charges 
for anything other than the rental of housing accommoda¬ 
tions in defense-housing areas it could have done so in plain 



9 


and explicit language. That it has not done, and we respect¬ 
fully submit that this Court may not now do so by inter¬ 
polating language which is not in the statute. 

2 . 

The History of This Litigation Shows That the Appellee 
is Not Entitled to an Order Enforcing Compliance with 
the Subpoena Duces Tecum. 

The present state of the law would seem to be that the 
mere fact that a legal proceding is pending against a licen¬ 
see at the instance of the Administrator, does not fore¬ 
close that Official from issuing a valid administrative sub¬ 
poena against the same licensee in aid of an investigation 
undertaken by him under the provisions of Section 202(a) 
provided, of course, that a bona-fide investigation is actu¬ 
ally in progress and that the subpoena is not merely a 
method or device for obtaining evidence to prove or attempt 
to prove the allegations set forth in the court action. It is 
submitted that the subpoena involved here falls within the 
latter category. See Bowles v. Bay of Neiv York Coal and 
Supply Corp., 152 Fed. 2d 330. There in a concurring opin¬ 
ion Justice Chase said: “Because the subpoena duces tecum 
may have served some purely administrative purpose, in 
connection with the pending suit, I concur in the result. ’ ’ 

It should be noted at the outset that in August, 1944, the 
appellee filed a Complaint against the appellant in the Dis¬ 
trict Court of this jurisdiction, being Civil Action 25595, 
claiming treble damages because of alleged over-ceiling 
rental charges to drivers of taxicabs engaged as common 
carriers and public utilities in this District and when 
appellee first sought the aid of the District Court to 
enforce the subpoena he filed his request in that same Civil 
Action, indicating very clearly that the information sought 
by the subpoena was for use in the treble damage suit and 
not for investigatory purposes. It is true that the lower 
Court Justice held that the appropriate procedure for sub- 
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poena enforcement was in a separate proceeding and that 
the appellee adopted that method, but that does not de¬ 
stroy the implication that the subpoena was regarded as 
a step in aid of the treble damage suit. 

Furthermore, in the Civil Action pending since August, 
1944, there was attached to the Complaint a set of written 
interrogatories designed to elicit the same type of infor¬ 
mation as is sought to be elicited by the subpoena; the only 
differences being in form and not in substance, namely, 
that in the interrogatories the appellant was called upon 
to answer certain questions and in the subpoena he is 
called upon not only to “testify’’ but to produce records 
that supposedly would develop the same kind of informa¬ 
tion sought by the interrogatories and at the time the Civil 
Action was filed the Price Regulation involved was 165 and 
the one here involved is 571. These two differences in 
form were eliminated after compliance with the subpoena 
was refused when permission was asked and obtained by 
the appellee to file an Amended and Supplemental Com¬ 
plaint adding to the original suit alleged violations of 
Price Regulation 571, and the subpoena had asked for 
records supposedly required by Price Regulation 571. 
Appellee had by this time gotten himself into the position 
of claiming to know of price violations of Maximum Price 
Regulation 571 and at the same time demanding that the 
appellant, under the guise of an administrative subpoena, 
furnish him with testimony supposedly to be found in the 
records of appellant that would prove for the appellee the 
allegations he had made in his Complaint. Incidentally, 
after the appellee had asked for the enforcement Order 
and leave to file the Amended and Supplemental Complaint, 
but before either question had been argued, he filed a paper 
in the Civil Action cause withdrawing his original inter¬ 
rogatories ; realizing, no doubt, that he worked himself into 
an inconsistent position, and feeling that a possible way 
out of the dilemma was to withdraw the interrogatories. 
It should also be noted that when the appellant appeared 
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before the District Enforcement Attorney in response to 
the subpoena and refused to either testify or produce his 
records on the ground of possible self-incrimination, the 
District Enforcement Officer said “1 want to make com¬ 
pletely clear that I don’t intend to require any testimony 
whatsoever from Mr. Rice with respect to the records 
which the subpoena calls for,” apparently realizing that 
the immunity question was very definitely involved in the 
situation. 

A consideration of the moves of the appellee against 
the appellant in chronological order clearly demonstrates 
the validity of the appellant’s position stated in the head- 
note, namely, that he has abandoned his purported inves¬ 
tigation and has accordingly forfeited any power he may 
have heretofore had under the investigatory provisions of 
Section 202(a): 

(1) He first filed a Civil Action Complaint in August, 
1944, asking for treble damages because of alleged viola¬ 
tions of Maximum Price Regulation 165, attaching to the 
Complaint interrogatories designed to elicit evidence in 
support of the allegations of the Complaint. 

(2) When the appellant was required to answer he filed 
appropriate objections to both answering the Complaint 
and the interrogatories on the ground of possible self¬ 
incrimination. 

(3) No attempt was ever made by the appellee to obtain 
a judicial determination of the claim of self-incrimination. 

(4) On March 25 the subpoena was issued. 

(5) When compliance with the subpoena was refused he 
filed a motion for leave to amend the original Complaint by 
including in the new Complaint a claim for treble damages 
for alleged violations of Maximum Price Regulation 571, 
while continuing the claim for treble damages also under 
Maximum Price Regulation 165, and in the same Motion 
asked for an Order compelling obedience to the subpoena. 
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(6) Before this Motion came on for argument he with¬ 
drew the interrogatories attached to the original Complaint. 

(7) He secured leave from the Court to file the new 
Complaint, but failed to secure an Order requiring the 
appellant to respond to the subpoena. 

(8) He then filed the present action for an enforcement 
Order so far as the subpoena was concerned. 

It seems perfectly obvious that when he brought into 
Court the claim for treble damages under Maximum Price 
Regulation 571, on the theory that he was in possession of 
evidence that the appellee was violating that Regulation, 
he abandoned any pretext of further conducting an in¬ 
vestigation under the authority granted him by Section 
202(a). He had moved out of the investigatory stage and 
was firmly in the litigating stage, wherein he is required 
to proceed in accordance with the Rules of Court and the 
general law applicable to litigation, in which the rights 
of the appellant guaranteed to him under the Constitution 
may be safeguarded under the control and supervision of 
the Court. 

The appellee has chosen his forum, namely the District 
Court, in the proceeding pending there; he has ample 
opportunity there under the provisions of Rules 26 to 34, 
inclusive, of the Federal Rules of Civil Procedure, by 
Depositions, Interrogatories and Discovery, to submit and 
have decided by a competent Jurist the very important 
and fundamental question of the extent of the power of 
an Administrative Officer to compel a citizen to furnish 
evidence against himself when that citizen has timely 
claimed his privilege against self-incrimination. 

Much will be said by the appellee in an attempt to con¬ 
vince this Court that the action of the appellant is pre¬ 
mature; that he should wait until the appellee attempts 
to use his records against him and then claim the privilege. 
If the property of the citizen is seized by an officer of the 
law, before any attempt is made to use the property as 
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evidence, the citizen has the right to have determined the 
legality of the seizure at once, before the property is 
offered in evidence, and if the Court finds that the seizure 
was an unwarranted one, the use of the property is then 
and there forbidden. If the appellee has no right to the 
records described in the subpoena the appellant is entitled 
to have that question determined before the records ever 
get into the possession of the appellee; once the records 
are in his hands, the appellant loses control of them, they, 
or the information contained therein, may be used by the 
appellee in various ways in an attempt to build up a case 
against the appellant, without ever using the records them¬ 
selves in Court; thus by a violation of the constitutional 
rights of the citizen the appellee comes into possession 
of evidence in an unwarranted manner, and the appellant 
will never have the opportunity of safeguarding his rights; 
harm will be done to the appellant that no Court can ever 
undo. 

The Administrator must be conducting an investigation 
in good faith before he has the power to issue a subpoena; 
a consideration of the chronological steps pursued by him 
against the appellant demonstrates that he shifted from in¬ 
vestigation to litigation, and thus as a matter of law aban¬ 
doned any investigation. 

The appellee has by his own method of procedure for¬ 
feited his right to further proceed under Section 202(a). 
The forum for both parties to this litigation is in the Civil 
Action proceeding where full justice can be rendered 
to both. 

3. 

The History of the Compulsory Testimony Act Shows That 
the District Court Has No Jurisdiction to Enforce a 
Subpoena Under the Circumstances of This Case. 

The Act of February 25, 1868, (15 Stat. 37) provided in 
effect that no evidence obtained from a witness could be 
used against him in a criminal proceeding. This act was 
held unconstitutional by the Supreme Court in Counsel- 
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man v. Hitchcock, 142 U. S. 547, because wliile it prevented 
the use of the evidence against the witness, it did not pre¬ 
vent his prosecution as a result of information gained from 
his testimony. The Court indicated clearly that nothing 
short of absolute immunity would justify compelling the 
witness to testify if he claimed his privilege. To meet the 
decision in that case Congress passed the Act of Febru¬ 
ary 11, 1893 (49 U. S. C. 46) which is the immunity pro¬ 
vision incorporated by reference into the Emergency Price 
Control Act (49 U. S. C. 922(g)). 

This statute conferred greater privilege upon the wit¬ 
ness than the Constitution required, since it assured the 
immunity even though not claimed, or upon information 
voluntarily furnished, ( U . S. v. Armour & Co. 142 Fed. 
808), so that Congress adopted the Act of June 30, 1906, 
(14 TJ. S. C. 33) to clarify the situation, by providing that 
immunity shall only apply where a person testifies or sup¬ 
plies information in obedience to a subpoena. It was not 
until 1933 that Congress provided that if the witness de¬ 
sired immunity, he must in addition assert his privilege. 
See U. S. v. Monia, 317 U. S. 424, 428-9, 87 L. Ed. 376. 

In keeping with this history the Emergency Price Con¬ 
trol Act incorporates the Compulsory Testimony Act of 
February 11, 1893, with the qualification that such pro¬ 
vision shall only apply “with respect to any individual 
who specifically claims such privilege.” 

That the appellants specifically claimed their privilege 
is admitted by counsel for appellee. 

In keeping with Counselman v. Hitchcock, supra, there 
is nothing in the Emergency Price Control Act, or in any 
of the statutes where similar immunity provisions occur, 
wherein such privilege is anything less than absolute. 

We submit that the provisions of the Act itself show a 
careful and studied exclusion of any greater power in the 
Price Administrator. Section 202 of the Price Control Act, 
entitled “Investigations; Records; Reports,” consists of 
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nine sub-sections. Sub-section (a) provides for studies 
and investigations to assist in prescribing regulations and 
orders, or in the administration and enforcement of the 
Act; subsection (b) authorizes regulations requiring the 
furnishing of information under oath, and the keeping of 
documents and other records, and the making of reports 
and the securing of such information by subpoena; sub¬ 
section (c) authorizes the Administrator to use the sub¬ 
poena to secure information required by subsection (a) but 
makes no reference to subsection (b); and subsection (e) 
gives the District Court jurisdiction to enforce the sub¬ 
poenas referred to in (b) and (c). 

In the above discussion (d) and (f) have been omitted 
since they contain limitations on the place where docu¬ 
ments may be seen, and establish the fees to be paid to 
witnesses, neither of which is a factor in the instant case. 

We then come to the vital subsection (g) which provides: 

“(g) No person shall be excused from complying with 
any requirements under this section because of his 
privilege against self-incrimination, but the immunity 
provisions of the Compulsory Testimony Act of Feb¬ 
ruary 11, 1893, (U. S. C., 1934 edition, Title 49, Sec¬ 
tion 46) shall apply with respect to any individual who 
specifically claims such privilege.’’ 

It would be impossible to state more clearly that this 
immunity provision is applicable to every subsection in 
the entire section. If Congress had intended a narrower 
application there would have been no difficulty about pro¬ 
viding that the immunity should apply to subsection (a) 
only, or conversely that the immunity should not apply to 
any document, record, or report required to be kept by 
regulation or order of the Office of Price Administration. 
It must be assumed that Congress knew all about the dic¬ 
tum regarding so-called quasi public documents as out¬ 
lined in the Wilson case (221 U. S. 361, 380, 55 L. Ed. 771), 
and took this method of rejecting that dictum so far as this 
particular Act is concerned, because it chose by express 
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terms to include the documents, records and reports pro¬ 
vided for in (b) within the immunity provisions. 

While therefore it is clear that the OPA may secure in¬ 
formation, etc., for administrative purposes by the use of 
the subpoena, any evidence thus secured may not be used 
directly or indirectly against the witness who claims 
immunity. Counsebnan v. Hitchcock, supra. 

4. 

OPA Has Thus far Failed to Follow the Enforcement 
Procedure Provided by Congress. 

The law as finally enacted provided for four enforce¬ 
ment procedures. The bill as it passed the House of Rep¬ 
resentatives provided only for two such methods. In 
urging the Senate Committee to enlarge the enforcement 
section, the Office of Price Administration submitted a 
brief which stated: 

“To control the inflationary price spirals the House 
of Representatives passed H. R. 5090. But by its pro¬ 
visions only two methods of enforcement were pro¬ 
vided: Injunctions to restrain violations and criminal 
prosecutions to punish them. As applied to numerous 
violators the first takes too much time for emergency 
application. Criminal prosecutions are too drastic 
for general use. 

“The bill as originally proposed contained addi¬ 
tional enforcement measures—licensing and treble 
damage suits. The licensing provisions were deleted. 
They are the very keystone of workable price control. 
The treble damage provisions were also struck out, 
though they would aid substantially in enforcement. 

As to licensing this brief states: 

# # * # 

“The backbone of the enforcement provision, as the 
bill was originally drawn, was the licensing section. 
Prices cannot be effectively controlled without it. We 
learned this in the last war. At that time the licensing 
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system was employed in a much harsher form than is 
recommended in the proposed bill. Both England and 
Canada use it today. Both have decided that it is 
absolutely necessary. 

“In spite of this the bill, as it stands, omits the 
licensing provision. Without it price control is hard 
to enforce and easy to evade. A few profiteers can 
disrupt the national economy and cause widespread 
discontent and resentment. They can do this almost 
with impunity. 

# • • * 

“It is not too much to say this—opposition to 
licensing is opposition to price control. Price control 
without licensing is traffic control without officers or 
lights. It is control in name only. 

As to triple damage suits the brief states: 

* * # “If on iy p 0ss ible penalty for a seller’s prof¬ 
iteering were the criminal sanctions he might proceed 
on the assumption that the Administrator’s attention 
would not be called to the violation, or that the Ad¬ 
ministrator would not be able to gather sufficient evi¬ 
dence to demonstrate a willful violation. The seller 
will know, however, that the buyer has the factual data 
for prosecution of a civil suit against him.” (Emer¬ 
gency Price Control Act. Hearings before the Com¬ 
mittee on Banking and Currency United States Senate, 
December 9, 10,11,12,15, 16 and 17,1941, pp. 181-182, 
189.) 

It is clear that the General Counsel of OP A in pre¬ 
senting this brief did not urge upon Congress legislation 
which would force a defendant to furnish evidence against 
himself on the theory that his documents and records had 
become quasi public documents. 

Nor is there anything in the Price Control Act to justify 
the view that Congress intended to change the fundamental 
rules regarding the burden of proof. Cudahy Packing Co. 
v. Holland, 315 U. S. 357, 86 L. Ed. 895. Certainly if a con¬ 
sumer should sue for treble damages for an alleged viola¬ 
tion of the Act he could not secure the assistance of the 
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OPA through an administrative subpoena to provide the 
evidence necessary to prove his case. There is nothing in 
the Act to show that Congress intended a different rule to 
apply, 30 days later, when the Administrator may sue in 
lieu of the consumer, or in those cases where the alleged 
overcharge resulted from trade or business. 

If OPA’s current theory is correct the immunity clause 
written into the statute becomes a nullity by the simple 
device of including all pertinent business documents and 
records within the regulations. 

If all documents and records of a business may become 
quasi public documents available for unlimited inspection, 
merely by the writing of a regulation, no business docu¬ 
ment would be immune. The OPA could file suits against 
any and every commercial enterprise in the country, and 
then subpoena all documents and records in order to deter¬ 
mine if by chance there had been a violation. 

In actual practice courts throughout the nation have 
granted motions for bills of particulars, so that defend¬ 
ants might know exactly what overcharges the Price Ad¬ 
ministrator claims to have found to support his Complaints. 

"While the constitutional validity of price fixing as a war 
measure, is established, the provision in the Lever Act 
establishing the standard of- “unjust or unreasonable rate 
or charge” was held unconstitutional as too uncertain and 
indefinite in U. S. v. Cohen Grocery Co., 255 U. S. 81, 65 L. 
Ed. 516. Any statute giving the OPA unlimited power by 
regulation to make business documents and records quasi 
public documents subject to unlimited inspection and copy¬ 
ing, in disregard of claimed immunity, must meet the same 
fate. 
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5. 

The Emergency Price Control Act of 1942, as Amended, 
Gives No Right to the Appellee to Delegate the Power 
of Signing and Issuing a Subpoena to His Agents or 
Employees. 

This Court determined that the Administrator has the 
power to delegate the issuance of a subpoena to his agent 
or representative in Raley et al. v. Porter , No. 9171 in this 
Court, decided June 17,1946. However, a petition for cer¬ 
tiorari has been applied for in that case. In Porter v. 
Mohawk Wrecking and Lumber Company, C. C. A., Sixth 
Circuit, decided August 12, 1946 (unreported) that Court 
holds that the Administrator, Office of Price Administra¬ 
tion, may not delegate the power to issue a subpoena, as tliQ 
statute does not expressly give him that power. The final 
action by the Supreme Court will therefore be controlling 
on this point and we do not deem it necessary to further 
discuss it. 

CONCLUSION. 

For the foregoing reasons the judgment of the District 
Court should be reversed and the Appellee’s application 
for an order to enforce the Subpoena Duces Tecum should 
be dismissed. 


Respectfully submitted, 

Walter M. Bastiax, 

A. K. Shipe, 

National Press Bldg., 

Leo A. Rover, 

Southern Bldg., 

John J. Wilson, 

Bowen Bldg., 

Washington, D. C., 

Attorneys for Appellant. 
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PERTINENT PORTIONS OF STATUTES AND 
REGULATIONS 

Statutes. 

Emergency Price Control Act of 1942, U. S. Code Supp. 3, 
Title 50, page, 822, Chapter 26, 56 Stat. 23— 


Section 1 . (a) It is hereby declared to be in the interest 
of the national defense and security and necessary to the 
effective prosecution of the present war, and the purposes 
of this Act are, to stabilize prices and to prevent specula¬ 
tive, unwarranted, and abnormal increases in prices and 
rents; to eliminate and prevent profiteering, hoarding, 
manipulation, speculation, and other disruptive practices 
resulting from abnormal market conditions or scarcities 
caused by or contributing to the national emergency; 

• ••••#•••• 

prices, rents, and market and renting practices 

Seo. 2. (a) Whenever in the judgment of the Price Ad¬ 
ministrator (provided for in section 201) the price or prices 
of a commodity or commodities have risen or threaten to 
rise to an extent or in a manner inconsistent with the pur¬ 
poses of this Act, he may by regulation or order establish 
such maximum price or maximum prices as in his judgment 
will be generally fair and equitable and will effectuate the 
purposes of this Act. 

*••••***** 

(b) Whenever in the judgment of the Administrator such 
action is necessary or proper in order to effectuate the pur¬ 
poses of this Act, he shall issue a declaration setting forth 
the necessity for, and recommendations with reference to, 
the stabilization or reduction of rents for any defense-area 
housing accommodations within a particular defense-rental 
area. 

#••••*•••• 

(d) Whenever in the judgment of the Administrator such 
action is necessary or proper in order to effectuate the pur¬ 
poses of this Act, he may, by regulation or order, regulate 
or prohibit speculative or manipulative practices (includ¬ 
ing practices relating to changes in form or quality) or 
hoarding, in connection with any commodity, and specula- 
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tive or manipulative practices or renting or leasing prac¬ 
tices (including practices relating to recovery of the pos¬ 
session) in connection with any defense-area housing ac¬ 
commodations, which in his judgment are equivalent to or 
are likely to result in price or rent increases, as the case 
may be, inconsistent with the purposes of this Act. 
*#*#•#*••• 

Sec. 4. (a) It shall be unlawful, regardless of any con¬ 
tract, agreement, lease, or other obligation heretofore or 
hereafter entered into, for any person to sell or deliver any 
commodity, or in the course of trade or business to buy or 
receive any commodity, or to demand or receive any rent 
for any defense-area housing accommodations, or otherwise 
to do or omit to do any act, in violation of any regulation or 
order under section 2, or of any price schedule effective in 
accordance with the provisions of section 206, or of any 
regulation, order, or requirement under section 202 (b) or 
section 205 (f), or to offer, solicit, attempt, or agree to do 
any of the foregoing. 

• ••••**••• 

Sec. 202. * * • 

• ••••*•••* 

(b) The Administrator is further authorized, by regula¬ 
tion or order, to require any person who is engaged in the 
business of dealing with any commodity, or who rents or 
offers for rent or acts as broker or agent for the rental of 
any housing accommodations, to furnish any such informa¬ 
tion under oath or affirmation or otherwise, to make and 
keep records and other documents, and to make reports, 
and he may require any such person to permit the inspec¬ 
tion and copying of records and other documents, the in¬ 
spection of inventories, and the inspection of defense-area 
housing accommodations. The Administrator may admin¬ 
ister oaths and affirmations and may, whenever necessary, 
by subpena require any such person to appear and testify 
or to appear and produce documents, or both, at any desig¬ 
nated place. 

#••••*•••• 

(e) In case of contumacy by, or refusal to obey a sub¬ 
pena served upon, any person referred to in subsection (c), 
the district court for any district in which such person is 
found or resides or transacts business, upon application by 
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the Administrator, shall have jurisdiction to issue an order 
requiring such person to appear and give testimony or to 
appear and produce documents, or both; and any failure to 
obey such order of the court may be punished by such court 
as a contempt thereof. The provisions of this subsection 
shall also apply to any person referred to in subsection (b), 
and shall be in addition to the provisions of section 4(a). 
*••**#•••• 

(g) No person shall be excused from complying with any 
requirements under this section because of his privilege 
against self-incrimination, but the immunity provisions of 
the Compulsory Testimony Act of February 11, 1893 
(U. S. C., 1934 edition, title 49, sec. 46), shall apply with re¬ 
spect to any individual who specifically claims such privi¬ 
lege. 

Sec. 205. * * * j 

• ••*•#•••• 

(e) If any person selling a commodity violates a regu¬ 
lation, order, or price schedule prescribing a maximum 
price or maximum prices, the person who buys such com¬ 
modity for use or consumption other than in the course of 
trade or business may bring an action either for $50 or for 
treble the amount by which the consideration exceeded the 
applicable maximum price, whichever is the greater, plus 
reasonable attorney’s fees and costs as determined by the 
court. For the purposes of this section the payment or re¬ 
ceipt of rent for defense-area housing accommodations shall 
be deemed the buying or selling of a commodity, as the case 
may be. If any person selling a commodity violates a reg¬ 
ulation, order, or price schedule prescribing a maximum 
price or maximum prices, and the buyer is not entitled to 
bring suit or action under this subsection, the Administra¬ 
tor may bring such action under this subsection on behalf 
of the IJnited States. Any suit or action under this subsec¬ 
tion may be brought in any court of competent jurisdiction, 
and shall be instituted within one year after delivery is com¬ 
pleted or rent is paid. The provisions of this subsection 
shall not take effect until after the expiration of six months 
from the date of enactment of this Act. 


I 
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Sec. 302. As used in this Act— 

(a) The term “sale” includes sales, dispositions, ex¬ 
changes, leases, and other transfers, and contracts and of¬ 
fers to do any of the foregoing. The terms “sell”, “sell¬ 
ing”, “seller”, “buy”, and “buyer”, shall be construed 
accordingly. 

(b) The term “price” means the consideration de¬ 
manded or received in connection with the sale of a com¬ 
modity. 

(c) The term “commodity” means commodities, articles, 
products, and materials (except materials furnished for 
publication by any press association or feature service, 
books, magazines, motion pictures, periodicals and news¬ 
papers, other than as waste or scrap), and it also includes 
services rendered otherwise than as an employee in connec¬ 
tion with the processing, distribution, storage, installation, 
repair, or negotiation of purchases or sales of a commodity, 
or in connection with the operation of any service establish¬ 
ment for the servicing of a commodity: Provided, That 
nothing in this Act shall be construed to authorize the reg¬ 
ulation of (1) compensation paid by an employer to any of 
his employees, or (2) rates charged by any common carrier 
or other public utility, 

(d) The term “defense-rental area” means the District 
of Columbia and any area designated by the Administrator 
as an area where defense activities have resulted or threaten 
to result in an increase in the rents for housing accommo¬ 
dations inconsistent with the purposes of this Act. 

(e) The term “defense-area housing accommodations” 
means housing accommodations w T ithin any defense-rental 
area. 

(f) The term “housing accommodations” means any 
building, structure, or part thereof, or land appurtenant 
thereto, or any other real or personal property rented or 
offered for rent for living or dwelling purposes (including 
houses, apartments, hotels, rooming or boarding house ac¬ 
commodations, and other properties used for living or 
dwelling purposes) together with all privileges, services, 
furnishings, furniture, and facilities connected with the use 
or occupancy of such property. 

(g) The term “rent” means the consideration demanded 
or received in connection with the use or occupancy or the 

transfer of a lease of anv housing accommodations. 

• * # • * * • • • * • 
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(i) The term “maximum price"’, as applied to prices of 
commodities means the maximum lawful price for such 
commodities, and the term “maximum rent” means the 
maximum lawful rent for the use of defense-area housing 
accommodations. Maximum prices and maximum rents 
may be formulated, as the case may be, in terms of prices, 
rents, margins, commissions, fees, and other charges, and 
allowances. 


U. S. Code, Title 49, Section 46. 

Self-criminating testimony; perjury; refusal to testify . 

No person shall be excused from attending and testifying 
or from producing books, papers, tariffs, contracts, agree¬ 
ments, and documents before the Interstate Commerce Com¬ 
mission, or in obedience to the subpoena of the commission, 
whether such subpoena be signed or issued by one or more 
commissioners, or in any cause or proceeding, criminal or 
otherwise, based upon or growing out of any alleged viola¬ 
tion of Chapter 1 of this title on the ground or for the rea¬ 
son that the testimony or evidence, documentary or other¬ 
wise, required of him, may tend to criminate him or subject 
him to a penalty or forfeiture. But no person shall be 
prosecuted or subjected to any penalty or forfeiture for or 
on account of any transaction, matter or thing, concerning 
which he may testify, or produce evidence, documentary or 
otherwise, before said commission, or in obedience to its 
subpoena, or the subpoena of either of them, or in any such 
case or proceeding. . . . 


Regulation 

% 

Maximum Price Regulation 571, issued April 2, 1945 

ARTICLE I—EXPLANATION OF THE REGULATION 

Section 1 . General statement. The purpose of this reg¬ 
ulation is to establish maximum prices for the lease or ren¬ 
tal of “commercial motor vehicles.” Generally, the rental 
of a “commercial motor vehicle” does not include the fur¬ 
nishing of a driver and except as hereinafter provided in 
section 2, the rental of a “commercial motor vehicle” with 
driver is covered as a transportation service by the General 
Maximum Price Regulation or any applicable regulation 
subsequently issued. 


Sec. 2. Services covered — (a) General applicability. 
This regulation applies to the lease or rental, without 
driver, except as hereinafter provided, of the types of 
“commercial motor vehicles” defined in section 3 (d). 

• •••••*•** 

(e) Exceptions. This regulation shall not apply to: 

• •#•••*•** 

(3) Any service which has been classified by a municipal, 
state, or federal regulatory body as a for-hire carrier ser¬ 
vice. 

• •••••*•#* 

Sec. 3. Definitions. * • * 

(d) “Commercial motor vehicle” means any passenger 
automobile, funeral car, hearse, taxicab, bus, truck, tractor, 
trailer, or semi-trailer or any combination thereof pro¬ 
pelled or drawn by mechanical power and constructed for 
the purpose of transporting property or persons. 

• *••##•##* 
ARTICLE III-GENERAL PROVISIONS 

Sec. 15. Records and reports —(a) Records. All persons 
engaged in the rental of “commercial motor vehicles” cov¬ 
ered by this regulation shall preserve for examination by 
the Office of Price Administration for so long as the Emer¬ 
gency Price Control Act of 1942, as amended, remains in 
effect, a record of all rentals or leases subject to this regu¬ 
lation, including as to each contract the names and ad¬ 
dresses of lessees, description of “commercial motor ve¬ 
hicle”, rental charges, revenues actually received and, 
where applicable, mileage involved. 

(b) Reports. On or before April 1, 1945 each lessor 
shall report to the Transportation and Public Utilities Di¬ 
vision of the Office of Price Administration on the rates 
charged for the lease or rental of (1) all taxicabs and pas¬ 
senger automobiles and (2) all other “commercial motor 
vehicles” leased or rented on a short term or transient 
basis. This report shall show separately, the rate in effect 
during the “base date” and the rate in effect on the date 
this regulation becomes effective. Where such report has 
previously been filed it shall be sufficient if a statement is 
furnished setting forth the date and place such report was 
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filed. If no such report has been filed, the following specific 
information should be furnished: 

(i) Description of vehicle (or vehicle group). 

(ii) Maintenance and operating supplies furnished. 

(iii) Rate on “base date”. 

(iv) Present rate. 

• **••**•## 

Sec. 17. * * * 

****••**•# 

(c) Enforcement . Persons violating any provisions of 
this regulation are subject to the criminal penalties, civil 
enforcement actions and suits for treble damages provided 
for by the Emergency Price Control Act of 1942, as 
amended. 
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IN THE 


United States Court of Appeals 

District of Columbia 


No. 9386 


In Re: CARLTON L. RICE, Appellant. 


Appeal from the District Court of the United States for the 

District of Columbia. 


JOINT APPENDIX. 


1 Filed Aug 20 1946 

In the District Court of the United States 
For the District of Columbia 

Misc. No. 173 

In re: Carlton L. Rice, 1504 27th Street, N. W., 
Washington, D. C. 

Application for an Order to Produce Records in Compliance 
with a Subpoena Issued by the Office of Price Ad¬ 
ministration 

Paul A. Porter, Administrator, Office of Price Adminis¬ 
tration, applicant herein, applies to this Honorable Court, 
pursuant to Section 202 (e) of the Emergency Price Con¬ 
trol Act of 1942, as amended, herein referred to as the 
“Act”, for an order requiring Carlton L. Rice to produce 
certain documents described in a subpoena duces tecum is- 
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sued by the Administrator pursuant to Section 202 (c) of 
the Act; and in support hereof respectfully represents as 
follows: 

1. Respondent is, and has been for many months prior 
to the filing of this application, the owner of certain taxi¬ 
cabs which he rents to cab drivers at a certain sum of money 
per day or other convenient period of time, for the use of 
said cab drivers in their trade or business of transporting 
passengers for hire within the District of Columbia. 

2. Jurisdiction of this proceeding is conferred upon this 
court by Section 202 (e) of the Emergency Price Control 
Act of 1942, as amended, (Pub. L. No. 421, 77th Cong., 2nd 
Sess., 56 Stat. 23, as amended by Pub. L. No. 383,78th Cong., 
2d Sess., by Pub. L. No. 108, 79th Cong., 1st Sess., and by 
Pub. L. No. 548, 79th Cong., 2d Sess.). 

3. Prior to the twenty-fifth day of March, 1946, applicant, 
as Administrator for the Office of Price Administration, 
deemed that an investigation to determine whether Carlton 
L. Rice had complied with the provisions of the Act and 
regulations issued thereunder was proper to assist appli¬ 
cant in the administration and enforcement of the Act and 
regulations and orders thereunder. 

4. On March 25, 1946, applicant, acting pursuant to the 

power and authority conferred upon him by said Act, 
2 issued a subpoena duces tecum directing respondent 
to appear and to produce certain records and docu¬ 
ments before J. Grahame Walker, District Enforcement 
Attorney for the Office of Price Administration at 5601 
Connecticut Avenue, N. W., Washington, D. C., on the 28th 
day of March, 1946, at 2:00 o’clock P.M. Personal service 
was made on the 25th day of March, 1946, by delivery of 
said subpoena, a copy of which is attached hereto as Ex¬ 
hibit “A” and made a part hereof, to respondent as is 
shown by the return of service thereon. 

5. Respondent failed and refused to produce any and all 
of the documents as directed in the aforesaid subpoena at 
the time and place set forth in the subpoena and has not at 
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any time produced documents in response to said subpoena 
nor has any representative of the administrator at any time 
since the issuance of the subpoena duces tecum inspected 
• any of the documents called for by paragraph “1” in the 
subpoena. 

6. All the documents required to be produced by the sub¬ 
poena are now and were at the time of the issuance of the 
subpoena deemed by applicant to be relevant and material 
to the investigation undertaken by him. The provisions of 
Section 15 of Maximum Price Regulation 571, effective Feb¬ 
ruary 3, 1945, and at all times since that date, require re¬ 
spondent to preserve for examination by the Office of Price 
Administration those records demanded by paragraph “1” 
in the subpoena and to file with the Office of Price Adminis¬ 
tration the records demanded by paragraph “2” of the 
subpoena. Attached hereto and marked Exhibit “B” is a 
copy of the transcript of the proceedings in which respon¬ 
dent refused to produce the aforesaid documents for exam¬ 
ination. 

Wherefore, the applicant, Paul A. Porter, Administrator, 
Office of Price Administration, respectfully prays that: 

1. This Court order that upon a day certain to be fixed 
in such order the respondent produce before J. Grahame 
Walker, District Enforcement Attorney, at such time and 
place as this Court may order, the documents described in 
the subpoena duces tecum attached hereto as Exhibit “A”. 

2. The applicant have such other and further relief as 
may be necessary or appropriate. 

/s/ J. Grahame Walker 
District Enforcement Attorney 
3 

/s/ William L. Messing 
Special Trial Attorney 
Attorney for Applicant 
Office of Price Administration 
5601 Connecticut Avenue, N.W. 
Washington 15, D. C. 
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District of Columbia, ss: 

J. Grahame Walker, Being first duly sworn, on oath de¬ 
poses and says: That he has read the foregoing applica¬ 
tion and knows the contents thereof; that the matters and 
facts therein set forth as upon personal knowledge are true 
and those set forth upon information and belief he verily 
believes to be true. 

/s/ J. Grahame Walker 
Subscribed and sworn to before me 
this 16th day of August 1946. 

/s/ Carlton B. Gammons 
Investigator—0 .P.A . 

4 Notice 

TO: Carlton L. Rice 

1504 27th Street, N. W. 

Washington, D. C. 

Please take notice that the undersigned will apply to the 
Justice of the District Court of the United States for the 
District of Columbia for an order compelling compliance 
with the subpoena duces of the Office of Price Administra¬ 
tion in accordance with the attached application at 10 o ’clock 
A.M., August 20,1946, in the Motions Court of the District 
Court of the United States for the District of Columbia. 

/s/ J. Grahame Walker 
District Enforcement Attorney 

/s/ William L. Messing 
Special Trial Attorney 

Attorneys for applicant 
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5 Exhibit “A” 

Filed Aug 20 1946 Charles E. Stewart, Clerk 

OPA Form 2915-2 

United States of America 
Office of Price Administration 

Subpoena. Duces Tecum 

Carlton L. Bice 
1504 -27th Street, N.W. 

Washington, D. C. 

At the instance of the Price Administrator, Office of Price 
Administration, you are hereby required to appear before 
J. Grahame Walker, District Enforcement Attorney, of the 
Office of Price Administration, at 5601 Connecticut Avenue, 
N.W., in Room 17, in the City of Washington, D. C. on the 
28th day of March, 1946, at 2 o ’clock P.M. of that day, to 
testify concerning rentals of taxicabs from February 3, 
1945 to the date of the service of this subpoena. 

And you are hereby required to bring with you and pro¬ 
duce at said time and place the following documents: 

1. Any and all records of all rentals or leases subject to 
Maximum Price Regulation 571, made or entered into by 
you since February 3,1945, including as to each contract the 
names and addresses of lessees, description of commercial 
motor vehicle, rental charges, revenues actually received 
and, where applicable, mileage involved, as required to be 
preserved by the provisions of Section 15(a) of Maximum 
Price Regulation 571. 

2. Any and all copies of reports filed with or made to the 
Transportation or Public Utilities Division of the Office of 
Price Administration in accordance with the requirement 
of Section 5 or of Section 15(b) of Maximum Price Regula¬ 
tion 571. 

11:35 P.M: 

3/25/46 

JSM 

Fail not at your peril 


/s/ Cablton L. Rice 
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District Director, the undersigned, Price Administrator 
of the Office of Price Administration has hereunto set his 
hand at Washington, D. C. this 25 day of March, 1946. 

/s/ Vincent A. Holmes 
District Director 

Notice to Witness: If claim is made for witness fee or 
mileage, this subpoena should accompany voucher. 

Return of Service 

I certify that a duplicate original of the within subpoena 
was duly served*, 

| X | on the person named therein. 

_J by leaving the said original at the principal office or 

' place of business of the person named therein, to wit, 
at: . 


on the 25 day of March 1946 


•Check method used. 


/s/ Joseph S. Memmele 
(Person making service) 
Investigator 
(Title) 


6 Filed Aug 20 1946 Charles E. Stewart, Clerk 

Exhibit “B” 

Room 17, Office of Price 
Administration 
5601 Connecticut Avenue, 
Washington, D. C. 

Friday, April 5, 1946 
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The above matter came on for hearing at 2:00 o’clock , 
p.m., before J. Grahame Walker, District Enforcement At¬ 
torney, District Office, Office of Price Administration. 

Appearances: 

A. K. Shipe and Walter M. Bastian, Attorneys, 

National Press Building, Washington, D. C. 

Mr. Walker: Mr. Rice? 

Mr. Rice: My name is Carlton L. Rice and my resident 
is 2700 Qne Street, N. W. I am the person mentioned in 
the subpoena requiring me to appear before J. Grahame 
Walker, District Enforcement Attorney of the Office of 
Price Administration, 5601 Connecticut Avenue, N. W., 
Room 17, in the City of Washington, District of Columbia 
on March 28,1946 at 2:00 o ’clock p.m. and by agreement of 
counsel the Hearing on said subpoena was continued from 
March 28 to this date and hour. 

I refuse to testify or to produce any of the records, re¬ 
ports or other documents mentioned in said subpoena on 
the ground that any testimony given by me and the produc¬ 
tion of such documents may tend to criminate me and sub¬ 
ject me to a penalty or forfeiture and I specifically claim 
such privilege as afforded me by the United States Consti¬ 
tution and the Compulsory Testimony Act of February 11, 
1893, and I further refuse to testify upon the ground that 
the Price Administrator has no jurisdiction over my busi¬ 
ness as I am engaged as a common carrier and public utility 
under the laws of the District of Columbia and am subject 
to the exclusive control of any regulation by the Public 
Utilities Commission of the District of Columbia and the 
subpoena served upon me is without any force or effect. 

Mr. Walker: Mr. Rice, and Mr. Shipe, I want to make 
completely clear that I don’t intend to require any testi¬ 
mony whatsoever from Mr. I'ice with respect to the records 
which the subpoena calls for. I do direct your attention to 
the fact that they are records required to be kept for exam¬ 
ination by the Office of Price Administration by the terms 
of Maximum Price Regulation 571, which was issued pur- 
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suant to the provisions of the Emergency Price Con- 

7 trol Act of 1942, as amended. 

Now, in view of the fact that those are required 
records, do you still take the position that you refuse to 
produce them? 

Mr. Shipe: Yes, sir. 

Mr. Walker: That is all for Mr. Rice then. 

• #*#•*•*•# 

8 Filed Aug 20 1946 
Affidavit of Joseph S. Mammele 

District of Columbia, ss: 

Joseph S. Mammele, being first duly sworn, on oath de¬ 
poses and says: That he is an investigator attached to the 
District of Columbia District Office of the Office of Price 
Administration; that in the course of his duties on the 25th 
day of March, 1946, he served the subpoena filed in this 
cause upon the respondent, Carlton L. Rice, by delivering 
a duplicate original thereof to him personally at 1504-27th 
Street, N.W., in the District of Columbia. 

/s/ Joseph S. Mammele 

Subscribed and sworn to before 
me this 19th day of August, 1946. 

/s/ Carlton B. Gammons 
Investigator , O.P.A. 

«#***••**# 

9 Filed Aug 26, 1946 

Motion to Dismiss Application for an Order to Produce 
Records in Compliance with a Subpoena Issued by the 
Office of Price Administration 

Comes now the respondent Carlton L. Rice, by his attor¬ 
neys, and moves the Court for an order dismissing the peti¬ 
tioner’s application filed herein, and for reasons states: 

1. The respondent is engaged in the business of a com¬ 
mon carrier and public utility in the District of Columbia 
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and jurisdiction of the petitioner over his business is ex¬ 
pressly precluded by the Emergency Price Control Act. 

2. The Emergency Price Control Act, as amended, ex¬ 
pressly defines the jurisdiction of the Office of Price Ad¬ 
ministration to fix 'prices on the sale or lease of commodities 
and to establish rental charges on housing accommodations 
in Defense Housing Areas and this respondent is not en¬ 
gaged in either of such businesses. 

3. The subpoena sought to be enforced herein was issued 
March 25, 1946. At that time, and since August 1944, an 
action had been pending against this respondent for treble 
damages, based upon alleged over-ceiling rental charges to 
drivers of taxicabs engaged as common carriers and public 
utilities in the District of Columbia; written interrogatories 
were attached to said action and this respondent had re¬ 
fused to answer said interrogatories, and had moved to 
dismiss the same and asserted his Constitutional rights to 
decline to answer. Subsequent to the date of issuing this 
subpoena the petitioner did on August 8,1946 file a Praecipe 

withdrawing said interrogatories. He thereby ad- 
10 mitted that he could not compel this respondent to 
respond to and answer said interrogatories. He now 
seeks by this subpoena to elicit the same information which 
he sought to elicit by interrogatories. The same Constitu¬ 
tional and Statutory rights, privileges and immunities are 
available to this respondent in this proceeding as were 
available to him in defense of his refusal to answer the said 
interrogatories. 

4. The subpoena power of the petitioner is sought to be 
used to elicit information from this respondent, as an indi¬ 
vidual, in support of an action of a penal nature which has 
heretofore been filed in this Court, being Civil Action No. 
25593. 

5. The subpoena sought to be enforced herein was issued 
March 25, 1948. The respondent appeared before a rep¬ 
resentative of the petitioner herein and refused to testify 
and produce records called for therein and expressly 
claimed his Constitutional and Statutory immunity and 



10 


privilege. The Emergency Price Control Act, under which 
the subpoena was issued expired June 30, 1946. The sub¬ 
poena died with the expiration of the statute. It was not, 
and could not be, thereafter revived. 

6. The subpoena amounts to a search warrant and was 
issued without probable cause, and no probable cause is 
shown and the respondent cannot be compelled to respond 
to such subpoena in violation of his Constitutional and Stat¬ 
utory rights. 

7. The subpoena is so vague, general and all-inclusive 
that it amounts to no more than a “fishing expedition’’ and 
this respondent should not be compelled to respond to such 
demands as contained therein. 

8. The subpoena was not issued by a judicial officer au¬ 
thorized to issue such process and it was not issued by the 
petitioner to assist him in prescribing any regulation or 
order under the Act, but was issued in an effort to procure 
information upon which he hoped to sustain a penal action 

for treble damages, the latter of which he may not do. 
11 9. And for other and just reasons which may be 

submitted at the hearing on this Motion. 

Walter M. Bastian /s/ 

A. K. Shipe /s/ 

National Press Building 
Washington 4, D. C. 

Attorneys for respondent 

• ••••••••« 


12 Filed Aug 28 1946 

Informal Memorandum 

The respondent objects to the production of the records 
•and documents in the subpoena duces tecum upon the 
ground, among others, that the production thereof would 
tend to incriminate him. 
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The records called for by the subpoena are quasi-public 
in character and as to them the privilege against self-in¬ 
crimination under the 5th amendment does not apply. They 
are not the private records and papers of the respondent. 
They are merely in his physical custody and under his con¬ 
trol. Bowles v. Glick Brothers Lumber Company, 146 F. 
2d 566; Bowles v. Beatrice Creamery Company, 146 F. 2d 
774. The papers in question are called public records re¬ 
quired by law. Bowles v. Insel, 148 F. 2d 91. The respon¬ 
dent may not rely on the privilege. See Wilson v. United 
States, 221 U. S. 361; Cudmore v. Bowles, 145 F. 2d 697 
(App. D. C.). The Act specifically deals with the situation 
where privilege exists and is claimed. If privilege exists 
a party may be compelled to answer, but in return will ob¬ 
tain immunity. Porter v. Arthur Mueller, decided by the 
3rd Cir., June 27, 1946. 

All other contentions made by respondent are found to 
be without merit. 

The Administrator, Office of Price Administration, may 
present an appropriate order to require respondent to pro¬ 
duce the records described in the subpoena duces tecum. 

F. Dickinson Letts /s/ 
Justice 

13 Filed Aug 29 1946 

Order 

This matter came before the Court at this term upon re¬ 
spondent’s motion to dismiss application for an Order to 
produce records in compliance with a subpoena issued by 
the Office of Price Administration and supporting memo¬ 
randum of points and authorities, and was argued by coun¬ 
sel, and upon consideration thereof it is by the Court this 
29th day of August, 1946, 
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Ordered that said motion be and the same is hereby- 
denied. 

/s/ F. Dickinson Letts 

Justice 

I consent as to form 
/s/ A. K. Shipe 

Attorney for respondent 

14 Filed Aug 29 1946 

Order Enforcing Compliance With Subpoena Duces Tecum 

This matter came before the Court upon the verified ap¬ 
plication of Paul A. Porter, Administrator of the Office of 
Price Administration, for an order compelling compliance 
with the subpoena duces tecum issued by the Office of Price 
Administration, and it was argued by counsel, and it ap¬ 
pearing to the Court that said subpoena was regularly and 
properly issued and served in accordance with the provi¬ 
sions of the Emergency Price Control Act of 1942, as 
amended, and that respondent has refused to obey said sub¬ 
poena and it further appearing that this Court has juris¬ 
diction to issue an order requiring obedience to said sub¬ 
poena, it is by the Court, this 29th day of August, 1946, 
Adjudged, % Ordered and Decreed that the respondent, 
Carlton L. Rice, be and hereby is directed to appear before 
J. Grahame Walker, District Enforcement Attorney of the 
Office of Price Administration at 5601 Connecticut Avenue, 
N. W., in the District of Columbia, on the 12th day of Sep¬ 
tember, 1946, at 10 o’clock A.M., and shall at that time 
produce for inspection by said J. Grahame Walker any and 
all records and documents mentioned in the aforesaid sub¬ 
poena. 

/s/ F. Dickinson Letts 

Justice 
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33tutei) states Court of Appeals 

DISTRICT OP COLUMBIA 

No. 9386 

Carlton L. Rice, appellant 

v. 

Paul A. Porter, Administrator for the Office of Price 
Administration, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT 

Appellant is the owner of taxicabs which he rents to cab 
drivers at fixed amounts for specific periods of time, for their 
use in the business of transporting passengers for hire within 
the District of Columbia. Prior to March 25, 1946 the Price 
Administrator determined that an investigation was proper to 
ascertain whether appellant had complied with the Emergency- 
Price Control Act of 1942 as amended 1 and the regulations is¬ 
sued thereunder. On March 25, 1946, the District Director of 
the Office of Price Administration, by virtue of authority which 

* (56 Stat. 23, 50 U. S. C. Appendix, Sec. 901 et seq. hereinafter referred 
to as the Act). Section 202 (a) of the Act declares: 

“The Administrator is authorized to make such studies and investiga¬ 
tions, to conduct such hearings, and to obtain such information as he deems 
necessary or proper to assist him in prescribing any regulation or order 
under this Act, or in the administration and enforcement of this Act and 
regulations, orders, and price schedules thereunder. 

( 1 ) 
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the Administrator had delegated to District Directors, 2 issued 
and caused to be served upon appellant a subpoena requiring 
him on March 28,1946 to appear and produce at the Office of 
the District Director, the following records: 

1. Any and all records of all rentals or leases subject 
to Maximum Price Regulation 571, made or entered into 
by you since February 3,1945, including as to each con¬ 
tract the names and addresses of lessees, description 
of commercial motor vehicle, rental charges, revenues 
actually received and, where applicable, mileage in¬ 
volved, as required to be preserved by the provisions of 
Section 15 (a) of Maximum Price Regulation 571. 

2. Any and all copies of reports filed with or made 
to the Transportation or Public Utilities Division of 
the Office of Price Administration in accordance with 
the requirement of Section 5 or of Section 15 (b) of 
Maximum Price Regulation 571. 

Appellant refused to comply with the subpoena, and there¬ 
upon the Administrator brought this proceeding to compel his 
obedience thereto. The court granted the Administrator’s 
application to enforce the subpoena and by an order entered 
on August 29,1946, commanded the appellant to comply there¬ 
with. From this order appellant appeals. 

In the court below, appellant raised numerous objections 
to the enforcement of the subpoena, each of which were found 
to be wholly lacking in merit by the court below. Since we do 
not have appellant’s brief before us, his objections will be dis¬ 
cussed in the order in which they appear in appellant’s motion 
to dismiss the application for the enforcement of the subpoena. 

SUJOLARY OF ARGUMENT 

The plain language of MPR 571 (10 F. R. 1150) and this 
Court’s decision in Reeves v. Bowles, 151 F. (2d) 16, cert, de¬ 
nied 66 S. Ct. 336, are squarely opposed to appellant’s conten¬ 
tion that an owner of taxicabs which are rented to drivers who 
carry passengers in the District of Columbia is not covered by 
the Regulation. Appellant is not a common carrier as to be 

2 Revised General Order 53, issued May 13,1944, 9 F. R. 5191. 
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exempt from regulation since he is not engaged in transporta¬ 
tion of either commodities or persons. 

2. There is no merit to the contention that the jurisdiction 
of the Office of Price Administration is confined to the sale or 
lease of commodities or the establishment of rental charges 
on housing and that appellant is not engaged in either business. 
To the extent that this contention runs to the power of the 
Administrator to issue a regulation relating to rentals of taxi¬ 
cabs, it constitutes a challenge to the validity of the regulation. 
Apart from that, the Administrator has acted well within the 
bounds of the authority conferred upon him by regulating the 
rental of transportation equipment. 

3. The production of the records sought by the subpoena will 
not violate appellant’s constitutional and statutory rights, 
privileges and immunities. The constitutional privilege 
against self-incrimination does not extend to quasi-public 
records. Even if the records sought were not quasi-public 
records the privilege against self-incrimination would be un¬ 
available because of Section 202 (g) of the Act. Moreover, 
the question of constitutional privilege against self-incrimina¬ 
tion is not pertinent to the issues in this proceeding to enforce 
an administrative subpoena. 

4. The fact that the subpoena power is sought to be used 
to elicit information for use against appellant in a pending 
suit is no obstacle to its enforcement. 

5. The subpoena issued on March 1946 did not die with the 
the expiration of the Act on June 30, 1946. Section 1 (b) of 
the Act provides that the provisions of the Act and regulations, 
orders and requirements issued thereunder shall be treated as 
remaining in force for the purpose of sustaining any suit with 
respect to an offense committed, or liability incurred, prior to 
the termination date of the Act. Hence, as an order or require¬ 
ment issued pursuant to the Act, the subpoena remained in 
force for the purpose of sustaining any suit based upon any 
offense committed prior to the termination date. 

6. The Act does not require a showing that violations have 
occurred or that violations would be discovered as a prerequisite 
to the Administrator’s right to enforcement of the subpoena. 
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7. The subpoena plainly met the requirements of relevancy 
and specificity and was not a “fishing expedition” in any way 
whatever. 

8. The subpoena issued by the District Director was issued 
by a person duly authorized to do so. Since it was for the 
purpose of assisting the Administrator in the administration 
and enforcement of the Act, it was proper in all respects. 

ARGUMENT 

I 

The regulation applies to appellant 

Appellant’s first contention is that he is a common carrier 
or public utility, and that, therefore, his business operations 
are expressly exempted from the coverage of the Act by Section 
302 (c) thereof. If the regulation purports to cover appellant’s 
operations he cannot in this proceeding contend that it is in- 
\ r alid, or not authorized by the Act. Reeves v. Bowles, 151 F. 
2d 16, cert, denied 66 S. Ct. 336. 

In the present case the Regulation unequivocally covers the 
appellant’s operations. Section 2 of MPR 571 applies to “the 
lease or rental without driver, * * * of the types of‘com¬ 

mercial motor vehicles’ defined in section 3 (d)”. Section 3 (d) 
defines “commercial motor vehicle” among other things as “any 
passenger car, * * * taxicab * * * constructed for 
the purpose of transporting property or persons”. Since ap¬ 
pellant rented the taxicabs in this case without driver, the regu¬ 
lation expressly applied. Appellant was not a common carrier 
as to be exempt from regulation because he was not engaged 
in the transportation of either commodities or property. 

This Court’s decision in Reeves v. Bowles, supra is squarely 
in point. There the coverage of MPR 165 (the regulation 
which MPR 571 supersedes) w’as held to apply to persons who 
likewise owned taxicabs which they rented to drivers for trans¬ 
porting passengers. To the contention that appellants were 
not covered by the regulation, this Court said that it “clearly 
includes charges for the rental of all automobiles.” The pro¬ 
visions of MPR 571 are even more explicit in their coverage 
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than MPR 165 3 and leave no room whatever for appellant’s 
first contention that it’s business was free from price control. 

II 

There is no merit to the contention that the jurisdiction of the 
Office of Price Administration is confined to the sale or lease 
of commodities or the establishment of rental charges on 
housing and that appellant is not engaged in either business 

Appellant’s second contention is that the Act expressly de¬ 
fines the jurisdiction of the Administrator to fix prices on the 
sale or lease of commodities and to establish rental charges 
in certain housing accommodations and that appellant is not 
engaged in either of these businesses. 

In effect, appellant’s objection here is that in issuing MPR 
571 for the purpose of regulating rentals on transportation 
equipment, the Administrator was exceeding his powers. This 
argument patently runs to the validity of the regulation, a 
matter solely for the Emergency Court of Appeals (Reeves >*. 
Bowles , supra ); Yakus v. United States, 321 U. S. 414). Apart 
from that, the charge is unfounded, since the Administrator 
has acted well within the bounds of the authority conferred 
upon him by Congress. Sec. 4 (a) of the Act prohibits the sale 
of a commodity at a price above the established ceiling price. 
And Sec. 302 (a) defines “sale” as including “disposi¬ 
tion * * * lease and other transfers”. The rental of the 
taxicab, if not a “disposition or other transfer,” was at least 
a “lease”. 

HI 

Appellant's constitutional rights against self-incrimination 
are not invaded by the order enforcing compliance with the 
subpoena 

Appellant’s third contention is that since August 1944 an 
action brought by the Administrator for statutory damages has 

’ MPR 165 covered all commercial “rentals” of “automotive vehicles” in¬ 
cluding “automobiles” but did not specifically enumerate “taxicab rentals” 
as does MPR 571. 
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been pending against him and that the order enforcing com¬ 
pliance with the subpoena has the effect of violating his con¬ 
stitutional rights against self-incrimination contrary to the 
Fifth Amendment. There is no merit to this contention. 

Records, of which examination is requested, are those that 
appellant was required to keep by law. They were therefore 
quasi-public papers which appellant may be compelled to pro¬ 
duce even though the contents of these records may tend 
to incriminate him. The constitutional privilege against self- 
incrimination does not extend to such records ( Porter v. Muel¬ 
ler et al. (C. C. A. 3rd) decided June 27,1946, not yet reported; 
Cudmore v. Bowles , 79 U. S. App. D. C. 255, 145 F. (2d) 697 
cert, denied 324 U. S. 841; Bowles v. Rothman , 145 F. (2d) 
831, (C. C. A. 2nd); Coleman v. United States , 153 F. (2d) 
400 (C. C. A. 6th); J. A. Hagen et al v. Porter , (C. C. A. 9th) 
decided June 21, 1946 (not yet reported). Bowles v. Beatrice 
Creamery Co., 146 F. 2d 774 (C. C. A. 10th); Bowles v. Glick 
Bros. Lumber Co., 146 F. 2d 566 (C. C. A. 9th) cert, denied 
65 S. Ct. 1568. 

Even if the records of which inspection was sought were 
not quasi-public records, the privilege against self-incrimina¬ 
tion would still be unavailable because of Section 202 (g) of 
the Act. This section provides: 

No person shall be excused from complying with any 
requirements under this section because of his privilege 
against self-in crimination, but the immunity provisions 
of the Compulsory Testimony Act of February 11, 1893 
(U. S. C., 1934 edition, title 49, sec. 46), shall apply 
with respect to any individual who specifically claims 
such privilege. 

The Act thus requires the appellant to appear and specifi¬ 
cally claim his privilege, at which time the Administrator or 
his representative- may nevertheless require the testimony in 
question, but appellant, by operation of law, will receive im¬ 
munity granted by the terms of the Act. Thus the Act clearly 
states that a person may not rely on the claim of privilege as 
a defense to these proceedings. 
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It is apparent also that questions of constitutional privilege 
against self-incrimination are not pertinent to the issues in 
this proceeding to enforce an administrative subpoena. 
Rather this is a question to be determined in any criminal 
prosecution or penal action which may subsequently be insti¬ 
tuted. As was said by this Court in Cudmore v. Bowles, supra. 

On this appeal, it is contended that the order of the 
Administrator violated appellant’s constitutional rights, 
because of penalties which might have been imposed 
upon him or upon the corporation, of which he is secre¬ 
tary and owner of one half its capital stock, as a result 
of disclosures which might have been made in these 
invoices, of possible innocent and unintentional viola¬ 
tions of price ceilings. It must be noted in the first 
place that this contention is beside the point, as no more 
is now involved than the judgment and order of the 
District Court. * * * 

IV 

There is no merit to the contention that the subpoena should 
not be enforced because it may be used to elicit information 
from appellant in support of an action for statutory damages 
against him 

Appellant’s fourth contention is that the subpoena should 
not be enforced because it may be used to elicit information 
from appellant in support of the Administrator’s action against 
him for statutory damages. 

No such limitation on the use of the subpoena appears in 
the language of the Act, or is to be implied from the Federal 
Rules of Civil Procedure. At least three circuit courts of 
appeal have found appellant’s argument on this score to be 
untenable. {Porter v. Mueller et al., (C. C. A. 3rd) decided 
June 27,1946, not yet reported); Bowles v. Bay of New York 
Coed & Supply Corp., 152 F. (2d) 330 (C. C. A. 2); Bowles v. 
Abendroth, 151 F. (2d) 407 (C. C. A. 9th). “Limiting use 
of the subpoena to ‘investigations’ occurring before suit is 
brought would effectively hamper enforcement of the Act” 
{Porter v. Mueller, supra). 
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These decisions make it plain that every consideration in the 
proper construction of the Act calls for the most liberal and 
unrestricted use of the investigative power at any stage of a 
proceeding. 

V 

There is no merit to appellant’s contention that the subpoena 
died with the expiration of the Act on June 30, 1946, and 
could not thereafter be revived 

Appellant also claims that the subpoena was issued March 
25, 1946; that he refused to testify; that the Act under which 
the subpoena was issued expired June 30. 1946; and that the 
subpoena died with the expiration of the Act and could not be 
revived. There is no merit to this contention. 

Section 1 (b) of the Act provides: 

The provisions of this Act, and all regulations, orders, 
price schedules, and requirements thereunder, shall 
terminate on June 30,1946, or upon the date of a proc¬ 
lamation by the President, or upon the date specified 
in a concurrent resolution by the two Houses of the 
Congress, declaring that the further continuance of 
the authority granted by this Act is not necessary 
in the interest of the national defense and secu¬ 
rity, whichever date is the earlier; except that as 
to offenses committed, or rights or liabilities in¬ 
curred, prior to such termination date, the provi¬ 
sions of this Act and such regulations, orders, price 
schedules, and requirements shall be treated as still re¬ 
maining in force for the purpose of sustaining any proper 
suit, action, or prosecution with respect to any such 
right, liability, or offense. 

It will be noted that while this section provides that it shall 
terminate on June 30, 1946, it also contains an important ex¬ 
ception to the termination provision which keeps alive all 
‘‘regulations, orders * * # and requirements” thereunder 
remaining in force to sustain enforcement suits based on viola¬ 
tions prior to June 30, 1946. Clearly then, the provisions of 
Section 202 relating to subpoena requirements were not extin- 
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guisbed but likewise continued to remain in force for purposes 
of sustaining any suits based upon any offense committed prior 
to the expiration date. 4 

• This construction of Section 1 (b) of the Act finds support 
in Gordon v. Porter, 155 F. 2d 949 (C. C. A. 9th), rehearing de¬ 
nied August 6, 1946, C. C. H. 3 P. C. Par. 52, 562. There, the 
Court, on June 25, 1946, affirmed an order suspending ap¬ 
pellant’s license to do business for a period of two weeks and 
enjoining sales during this period. The order of suspension was 
stayed during appeal. After June 30, 1946, appellant moved 
for a rehearing on the ground that the expiration of the Act 
had rendered the question moot and that therefore the pro¬ 
ceeding should be dismissed. The Court, denying the petition 
for rehearing, held it was unable to agree with this contention 
and said: 

The Act provides for persons who have committed 
the offense of violating the regulations, that: 

The provisions of this act [said sections] and such reg¬ 
ulations, orders, price schedules, and requirements shall 
be treated as still remaining in force for the purpose of 
sustaining any proper suit, action, or prosecution with 
respect to any such right, liability, or offense. (As 
amended June 30,1945, C. 214, § 1,59 Stat. 306). 

Because of the commission of the offense of failing 
to post his ceiling prices on certain commodities, the ceil¬ 
ing prices established by the regulation remain as to the 
appellant at least for the two weeks during which he is 
enjoined by the District Court from buying or selling 
such commodities. 

The petition for rehearing is denied. 

Surely, the expiration of the Act was no more fatal to a sub¬ 
poena issued prior thereto in the instant case than it was fatal 
to the order of suspension which survived the happening of 

* Under the authority vested in him by Section 1 (b) of the Act, the Admin¬ 
istrator on June 30, 1946, issued Supplementary Order 167 (11 F. R. 7461) 
requiring persons subject to the Act or regulations to preserve their records 
(See, Appendix, p. 16 infra). 

In addition, on July 1,1946 the President by executive order No. 9745 (li 
F. R. 7327) provided for the Interim administration of certain functions of the 
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that event in Gordon v. Porter, supra. 5 See also, 150 East J+7 
Street Corp. v. Porter (E. C. A.), decided July 8,1946, not yet 
reported; Porter v. VUlari (C. C. A. 3rd), decided July 9,1946. 

The provisions of the Price Control Extension Act of 1946 * 
are likewise opposed to the argument that the subpoena issued 
in this case died on June 30, 1946. 

Section 18 7 thereof provides that “(1) the provisions of this 
Act shall take effect as of June 30,1946, and (2) all regulations. 

Office of Price Administration including all those functions, powers and 
duties vested in the Price Administrator under the Act, “which do not 
terminate by reason of the termination of those Acts on June 30, 1946” 
(See Appendix, p. 17 infra). 

“The common law rule that repeal of a statute destroys the liabilities 
incurred prior to its termination (e. g. United States v. Tynen, 11 Wall. S8, 
95, 20 L. Ed. 153) has been specifically modified by Sec. 1 (b) of our act (50 
U. S. C. Sec. 901 (b)). 

Moreover, there is a general saving clause in the Federal Code (1 U. S. 
C. 29) reading as follows: 

“The repeal of any statute shall not have the effect to release or extinguish 
any penalty, forfeiture or liability incurred under such statute, unless the 
repealing act shall so expressly provide, and such statute shall be treated as 
still remaining in force for the purpose of sustaining any proper action or 
prosecution for the enforcement of such penalty, forfeiture or liability.” 

This was amended by addition of the following sentence in 1944 (58 Stat. 
114): 

“This expiration of a temporary statute shall not have the effect to release 
or extinguish any penalty, forfeiture or liability incurred under such statute, 
unless the temporary statute shall so expressly provide, and such statute 
shall be treated as still remaining in force for the purpose of sustaining any 
proper action or prosecution for the enforcement of such penalty, forfeiture 
or liability.” 

There is no qualification in the above language to indicate that liability 
continues only if suit had been instituted by June 30, 1946. 

9 Pub. Law 548,79th Cong., 2d Sess. (July 25,1946). 

t Sec. 18. (1) The provisions of this Act shall take effect as of June 30, 
1946, and (2) all regulations, orders, price schedules, and requirements under 
the Emergency Price Control Act of 1942, as amended (except regulations 
or requirements under section 2 (e) thereof relating to meat, flour, or coffee), 
and the Stabilization Act of 1942, as amended, which were in effect on June 
30, 1946, shall be in effect in the same manner and to the same extent as 
if this Act had been enacted on June 30, 1946. and (3) any proceeding, 
petition, application, or protest which was pending under the Emergency 
Price Control Act of 1942, as amended, or the Stabilization Act of 1942, as 
amended, on June 30,1946, shall be proceeded with and shall be effective In 
the same manner and to the same extent as if this Act had been enacted on 
June 30,1946 : Provided , That in any case in which the Emergency Price Con* 
trol Act of 1942, as amended (except sections 204 and 205), or the Stabiliza- 
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orders, price schedules and requirements under the Emergency 
Price Control Act of 1942, as amended * * * which were 
in effect on June 30,1946, shall be in effect in the same manner 
and to the same extent as if this Act had been enacted on June 
30, 1946. * * These provisions are then subject to 
certain exceptions. The material exception here is, that no 
act or transaction or omission or failure to act occurring sub¬ 
sequent to June 30,1946, and prior to the date of the enactment 
of this Act shall be deemed to be a violation of the Act. 

It will be recalled that the subpoena w r as issued in this case 
against appellant prior to the expiration of the Act, and that 
his refusal to obey it also took place prior to the expiration of 
the Act. Appellant’s failure to act, therefore, did not occur 
“subsequent to June 30, 1946/’ as to be deemed a violation 
which fell within the exception of Section 18. Hence, since 
the issuance of the subpoena was a requirement which was in 
effect on June 30,1946, and not subject to any of the exceptions 
of Section 18, it should now be given the same effect “as if this 
Act had been enacted on June 30,1946” (Section 18 (2)). 

VI 

There is no merit to the contention that the subpoena amounts 

to a search warrant and was issued without probable cause 

in violation of appellant’s constitutional rights 

Short shrift may be made of appellant’s sixth contention 
that the subpoena amounts to a search warrant and was issued 

tion Act of 1942, as amended (except sections 8 and 9), or any regulation, 
order, or requirement under either of such Acts, prescribes any period of time 
within which any act is required or permitted to be done, and such period 
bad commenced but had not expired on June 30, 1940, such period is hereby 
extended for a number of days equal to the number of days from July 1, 
1946. to the date of enactment of this Act, both inclusive: Provided further. 
That no act or transaction, or omission or failure to act. occurring sub¬ 
sequent to June 30, 1946, and prior to the date of enactment of this Act 
shall be deemed to be a violation of the Emergency Price Control Act of 1942, 
as amended, or the Stabilization Act of 1942. as amended, or of any regu¬ 
lation, order, price schedule, or requirement under either of such Acts: 
Provided further . That insofar as the provisions of this Act require the Ad¬ 
ministrator to make any change in any maximum price, such provisions 
shall not be deemed to require such change to be made before the thirtieth 
day following the date of enactment of this Act. 
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without probable cause in violation of his constitutional rights 
under the Fourth Amendment. 

As said by this court in Raley v. Porter (App. D. C.) decided 
June 17, 1946, “this position is untenable in the light of Okla¬ 
homa Press Publishing Co. v. Walling, 66 S. Ct. 494 * * * 
and Cudmore v. Bowles, * * 

VII 

There is no merit to the contention that the subpoena is vague 
and amounts to no more than a “fishing expedition” 

Equally specious is appellant’s contention that the subpoena 
is vague and amounts to no more than a “fishing expedition.” 
We can scarcely conceive of a subpoena more specific and 
reasonable in its demands than the instant one. Appellant 
should have complied with it “without recourse to the court” 
(Cudmore v. Bowles, supra). 

VIII 

There is no merit to the contention that the subpoena was 
issued by a person unauthorized to issue such process 

Appellant’s final contention is that the subpoena was not 
issued by a judicial officer authorized to issue such process. 

The subpoena was issued by the district director by virtue 
of authority which the Administrator had delegated to district 
directors (Revised General Order No. 53, issued May 13, 1944, 
9 F. R. 5191). A subpoena thus issued has been held to be 
valid by this court in Raley v. Porter, supra. Three other Cir¬ 
cuit Courts of Appeal are in accord with this Court’s ruling that 
the Price Administrator has been vested with ample authority 
to delegate power to his District Directors to issue process to 
compel testimony and the production of documents ( Porter v. 
Murray, d/b/a Victory Lumber Co., (C. C. A. 1st) decided June 
28,1946; Pinkus v. Porter, 155 F. 2d 90 (C. C. A. 7th); Porter v. 
Gantner & Mattem Co. (C. C. A. 9th), decided June 24,1946). 

Opposed to this great weight of authority, there stands solely 
the decision of the Sixth Circuit in Porter v. Mohawk Wrecking 
& Lumber Co., decided August 12, 1946, not yet reported, as 
to which the Administrator expects to apply for certiorari. 
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We submit that the reasoning of this decision is unsound. Until 
the Supreme Court has spoken, this Court may properly fol¬ 
lows its previous ruling in Raley v. Porter, supra. 

CONCLUSION 

The order for enforcement of the subpoena has no oppres¬ 
sive features. It is specific and definite enough so that ap¬ 
pellant cannot possibly misunderstand what it is required to 
produce. It calls for records clearly relevant to the inquiry 
which the Administrator was conducting under authority of a 
statute designed to halt inflation. In no event, can it be said 
that the documents sought by the subpoena were “plainly in¬ 
competent or irrelevant to any lawful purpose” of the Admin¬ 
istrator in the discharge of his duties under the Act, and it was 
therefore “the duty of the District Court to order its produc¬ 
tion.” (Endicott-Johnson Corp. v. Perkins, 317 U. S. 501, 509.) 
The order of the Court below is proper in all respects and should 
be affirmed. 8 

Respectfully submitted. 

George Moncharsh, 

Deputy Administrator for Enforcement, 

David London, 

Director, Litigation Division, 
Albert M. Dreyer, 

Chief, Appellate Attorney, 
Nathan Siegel, 

Special Appellate Attorney, 

Office of Price Administration, Washington, D. C. 

J. Grahame Walker, 

District Enforcement Attorney, 

Office of Price Administration, Washington, D. C. 

•Appellant’s embrace of constitutional guaranties in this case finds an 
apt answer in Oklahoma Press Publishing Co. v. Walling, supra, where the 
court said: 

“What petitioners seek is not to prevent an unlawful search and seizure. 
It is rather a total immunity to the Act’s provisions, applicable to all other 
similarly situated, requiring them to submit their pertinent records for the 
Administrator’s inspection under every judicial safeguard, after and only 
after an order of court made pursuant to and in exact compliance with 
authority granted by Congress.” 




APPENDIX 
The Act 

Sec. 202. (a) The Administrator is authorized to make such 
studies and investigations, to conduct such hearings, and to 
obtain such information as he deems necessary or proper to 
assist him in prescribing any regulation or order under this Act, 
or in the administration and enforcement of this Act and regu¬ 
lations, orders, and price schedules thereunder. 

(b) The Administrator is further authorized, by regulation 
or order, to require any person who is engaged in the business 
of dealing with any commodity, or who rents or offers for rent 
or acts as broker or agent for the rental of any housing accom¬ 
modations, to furnish any such information under oath or 
affirmation or otherwise, to make and keep records and other 
documents, and to make reports, and he may require any such 
person to permit the inspection and copying of records and 
other documents, the inspection of inventories, and the inspec¬ 
tion of defense-area housing accommodations. The Adminis¬ 
trator may administer oaths and affirmations and may, when¬ 
ever necessary, by subpena require any such person to appear 
and testify or to appear and produce documents, or both, at 
any designated place. 

(c) For the purpose of obtaining any information under sub¬ 
section (a), the Administrator may by subpena require any 
other person to appear and testify or to appear and produce 
documents, or both, at any designated place. 

(e) In case of contumacy by, or refusal to obey a subpena 
served upon, any person referred to in subsection (c). the dis¬ 
trict court for any district in which such person is found or 
resides or transacts business, upon application by the Adminis¬ 
trator, shall have jurisdiction to issue an order requiring such 

(14) 
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person to appear and give testimony or to appear and produce 
documents, or both; and any failure to obey such order of the 
court may be punished by such court as a contempt thereof. 
The provisions of this subsection shall also apply to any person 
referred to in subsection (b), and shall be in addition to the 
provisions of section 4 (a). 

The Regulation (MPR 571, 10 F. R. 1150) 

Sec. 15. Records and reports —(a) Records. All persons 
engaged in the rental of “commercial motor vehicles” covered 
by this regulation shall preserve for examination by the Office 
of Price Administration for so long as the Emergency Price 
Control Act of 1942, as amended, remains in effect, a record of 
all rentals or leases subject to this regulation, including as to 
each contract the names and addresses of lessees, description 
of “commercial motor vehicle,” rental charges, revenues actu¬ 
ally received, and, where applicable, mileage involved. 

(b) Reports. On or before April 1, 1945, each lessor shall 
report to the Transportation and Public Utilities Division of 
the Office of Price Administration on the rates charged for 
the lease or rental of (1) all taxicabs and passenger auto¬ 
mobiles and (2) all other “commercial motor vehicles” leased 
or rented on a short term or transient basis. This report shall 
show separately, the rate in effect during the “base date” and 
the rate in effect on the date this regulation becomes effective. 
Where such report has previously been filed it shall be sufficient 
if a statement is furnished setting forth the date and place such 
report was filed. If no such report has been filed, the following 
specific information should be furnished: 

(i) Description of vehicle (or vehicle group). 

(ii) Maintenance and operating supplies furnished. 

(iii) Rate on “base date.” 

(iv) Present rate. 

Sec. 16. Relation to other regulations. This regulation 
supersedes the General Maximum Price Regulation and Re¬ 
vised Maximum Price Regulation 165 with respect to all serv¬ 
ices covered by this regulation. 
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TITLE 32—NATIONAL DEFENSE 
CHAPTER XI—OFFICE OF PRICE ADMINISTRATION 
PART 1305—ADMINISTRATION 
SUPPLEMENTARY ORDER 167 
PRESERVATION OF RECORDS 

Under the authority vested in the Price Administrator by the 
Emergency Price Control Act of 1942, as amended (and par¬ 
ticularly section 1(b) thereof, which provides that as to offenses 
committed or rights or liabilities incurred on or before June 30, 
1946, the provisions of the Emergency Price Control Act and 
all regulations, orders, price schedules and requirements issued 
thereunder should be treated as remaining in force for the pur¬ 
pose of sustaining any proper suit, action, or prosecution with 
respect to any such right, liability, or offense) the Stabiliza¬ 
tion Act of 1942, as amended, the Second War Powers Act, as 
amended, and Executive Orders 9125, 9250, as amended, 9328 
and 9745, and for the reasons set forth in the accompanying 
Statement of Considerations, IT IS HEREBY ORDERED 
THAT: 

Section 1. Preservation of records. All persons shall pre¬ 
serve for examination by the Office of Price Administration 
until July 1, 1947, all records, documents, reports, books, ac¬ 
counts, invoices, sales lists, sales slips, orders, vouchers, con¬ 
tracts, receipts, bills of lading, correspondence, memoranda, and 
other papers, and drafts and copies thereof, required to be made 
or kept on or before June 30, 1946, by any of the foregoing 
Acts or Executive Orders, or by any regulation, order, price 
schedule, or other document issued by the Administrator there¬ 
under. 

Sec. 2. Definition. The term “person” used herein shall 
have the same meaning as in the Emergency Price Control Act 
of 1942, as amended. 

Note: The record-keeping and reporting requirements of this 
order have been approved by the Bureau of the Budget in ac¬ 
cordance with the Federal Reports Act of 1942. 

This order shall become effective on June 30, 1946. 

Issued this 30 day of June, 1946. 

(sgd.) Paul A. Porter, 

11 F. R. 7461. Administrator. 
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Executive Order 9745 

PROVIDING FOR THE INTERIM ADMINISTRATION OF CERTAIN CON¬ 
TINUING FUNCTIONS OF THE OFFICE OF PRICE ADMINISTRATION 

Whereas although the Emergency Price Control Act of 1942, 
as amended, and the Stabilization Act of 1942, as amended, 
will terminate on June 30, 1946, there are nevertheless certain 
functions, powers and duties of the President, the Office of 
Price Administration, and the Price Administrator thereunder 
that will continue beyond that date, particularly with respect 
to offenses committed or rights and liabilities incurred there¬ 
under prior to said termination date; and 

Whereas certain functions, powers, and duties with respect 
to allocation and rationing that are vested in the President 
by Title III of the Second War Powers Act, as amended, and 
that have been delegated to the Office of Price Administration 
and the Price Administrator are not affected by the termina¬ 
tion of the said Emergency Price Control Act and the said 
Stabilization Act, and it is desirable that provision be made 
for their continued administration on an interim basis, pending 
further legislative action on price control and stabilization: 

Now, therefore, by virtue of the authority vested in me by the 
Constitution and the statutes, particularly by Title I of the 
First War Powers Act and Title III of the Second War Powers 
Act, as amended, as President of the United States and Com¬ 
mander in Chief of the Army and Navy of the United States, 
it is hereby ordered as follows: 

The Office of Price Administration and the Price Adminis¬ 
trator are directed to continue to exercise and perform all those 
functions, powers, and duties vested in them under or pursuant 
to the Emergency Price Control Act of 1942, as amended, and 
the Stabilization Act of 1942, as amended, which do not ter¬ 
minate by reason of the termination of those Acts on June 30, 
1946, and all functions, powers, and duties delegated to them 
under or pursuant to Title III of the Second War Power Act, 
as amended. 

All orders, regulations, and directives heretofore issued and 
in force at this time with respect to the functions, powers, 
and duties of the Office of Price Administration and the Price 
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Administrator specified in the preceding paragraph shall con¬ 
tinue in force and effect until modified or revoked by proper 
authority. 

This Executive order shall not be deemed to authorize the 
Office of Price Administration or the Price Administrator to 
establish or maintain any regulation or order with respect 
to current prices or rents, unless and until otherwise provided 
by legislation hereafter enacted. 

The White House, 

June 80,1946. 

Harry S. Truman. 

Filed July 1,1946, 10:32 A. M., 11 F. R. 7327. 
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